BOARD OF ADJUSTMENT
Regular Meeting
Thursday, February 16, 2017
Notice is hereby given that the Board of Adjustment will hold a Regular Meeting at 6:30
p.m. on Thursday, February 16, 2017, in the Council Chambers of Johnston City Hall, 6221
Merle Hay Road, Johnston, Iowa, to discuss the following business.
AGENDA:
1. Call to Order
2. Roll Call
3. Approval of Agenda
4. Approval of Meeting Minutes: Regular Meeting of September 15, 2016
5. BOA Case No. 17-02; 8540 NW Beaver Drive Variance Request: The applicant, Jerry
Towers, is seeking a variance to Chapter 167.04 of the City of Johnston Code of
Ordinances to allow a setback variance to the north side of the property of up to 4’ feet for
the installation of an additional garage stall.
6. Other Business.
7. Adjournment.
Next Scheduled Regular Meeting: Thursday, March 16th, 2017.
Posted on or before February 15th, 2017 at: Johnston City Hall, Johnston Public Library,
Johnston Post Office, Johnston Public Works, Crown Point Community Center, and
Johnston Website (www.cityofjohnston.com)

BOARD OF ADJUSTMENT
City of Johnston
6221 Merle Hay Road, Johnston, IA 50131
Minutes Regular Meeting: Thursday, September 15, 2016

AGENDA:
1. Call to Order
Presiding Officer Weggen called the meeting to order at 6:35 p.m.
2. Roll Call
Wanderscheid
Present
Absent

Van Zomeren

Weggen

Peterson

X

X

X

X

Cleveland

Hupfer

X

X

Ostrander
X

City Staff Present: David Wilwerding, Clayton Ender, Rebekah Davis
3. Election of Officers
Peterson made a motion to reelect Hupfer as Chair and Wanderscheid as Vice Chair. Seconded
by Weggen.
Roll Call Vote:
Wanderscheid
Aye
Nay
Abstain

Van Zomeren

Weggen

Peterson

X

X

X

Cleveland

Hupfer

Ostrander
X

4. Approval of Agenda
Motion by Van Zomeren, seconded by Ostrander to approve the agenda.
Roll Call Vote:
Wanderscheid
Aye
Nay
Abstain

Van Zomeren

Weggen

Peterson

X

X

X

Cleveland

Hupfer

Ostrander
X

5. Approval of Meeting Minutes for June 30, 2016 meeting.
Motion by Peterson second by Van Zomeren to approve the minutes of the Regular Meeting of
June 30, 2016.
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Roll Call Vote:
Wanderscheid

Van Zomeren

Weggen

Peterson

X

X

X

Aye
Nay
Abstain

Cleveland

Hupfer

Ostrander
X

6. BOA Case No. 16-03; Appeal Decision of Enforcement Officer (RE: Tree Removal):
Consider an appeal of the determination of the Enforcement Officer regarding a violation of
Chapter 145.24, Unauthorized Removal of Trees, on property located east of the intersection at
NW 64th Place and NW 51st Street.
Ender delivered the staff report.
Brad Cooper, Cooper Crawford & Associates, 475 S 50th Street, West Des Moines, Iowa, he
described how the engineer began the tree removal plan from the template of a previous project.
The tree removal plan on the preliminary plat was submitted with an erroneous count of trees. It
was their intention was to grade the north and the south property line to accommodate the
stormwater retention ponds. However, the tree removal plan indicated that only 9 trees would be
removed. He believes that staff and the engineer made a mistake by not noticing that more than 9
trees would be removed. He went to the site with John Griffis, an arborist with Wright Tree
Service, he stated that the trees lining the northern and southern boundary of the property are
“typical fence line trees with little value in the urban forest.” Based on Griffis’ evaluation, the
majority of the trees were elm trees which would have had a limited life span. He would like the
board to consider that the elm trees were considered a nuisance tree that would not have had a
long existence; they are seeking to replace the elm trees with trees with a longer lifespan. They
are proposing three2inch caliper trees per lot, there are 29 lots; for a total of 87 trees or 174 total
caliper inches.
Van Zomeren asked who did the work of removing the trees. Cooper responded that Shamus
Excavating removed the trees. Van Zomeren questioned if Shamus Excavating was aware that
they needed to retain some of the tree line and further probed as to what instructions Shamus
Excavating was provided. Cooper replied that the property line was staked knowing that the
grading limit went to the property line.
Weggen noted that the preliminary plat only indicated that 3 trees would be removed. However,
this error should have been noticed in review and approval process. Cooper concurred and
explained that the tree line stretches along the entire north property boundary 659 feet and comes
out about 30 - 40 feet into the subject property. Peterson confirmed that plan was to remove all
the trees. Cooper affirmed.
Van Zomeren questioned if a tree inventory was performed during the preliminary platting process
or if the applicant was required to self-declare the amount of trees that were to be removed. Ender
affirmed and further clarified that staff assumes that the tree removal plan is accurate base on the
applicant’s proposal.
Ostrander inquired if Planning & Zoning knew how many trees were there initially. Ender stated
that the assumption was that the tree line was on the adjacent property and that the grading limit
was to go up to the tree line. Peterson inquired if there are still tree existing on the subject
property. Cooper stated that there are some trees remaining at the southeast corner and at the
northeast corner.
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Weggen opened for public comment at 6:50 p.m.
Deeann Walker King, 400 E Walnut #703, Des Moines, Iowa, her parents purchased the property
in 1973. She indicated that it is her intent to fulfill her father’s desire to have a subdivision in the
area. She believes that the error was an unfortunate oversight.
Lynn Walker, 6406 NW 51st Street, she inquired regarding the intention for the outlots. Cooper
clarified that the outlots would not be developed in the first phase. She stated that it was proposed
at the Planning & Zoning and City Council meetings that only 6 trees from the subject property
would be removed. She believes that the developer has been dishonest and questions his
intentions. She stated that the drainage in the area is a large issue that needs to be address.
Walker King replied that she believes the proposed grading and the East of Merle Hay Road
sanitary sewer improvements will help with the drainage issues in the area.
Louis Rexro, 6361 NW 51st Street, inquired about the retention pond on the northern boundary of
the property. She believes that this retention pond would limit the building area for homes on the
adjacent lots. Cooper clarified that lots 1-6 would have a rear setback that will accommodate the
retention pond.
Weggen closed the public discussion at 7:05 p.m.
Weggen requested clarification on the appeal. Ender stated staff is requesting that the applicant
replace the trees with 318 inch caliper trees. However, the applicant is appealing a 174 caliper
inch tree replacement.
Weggen inquired if the tree protection ordinance specified what Cooper had identified as
“undesirable trees.” Ender affirmed and clarified that City Council at their discretion may revoke
protected tree status if the tree is deemed an “undesirable tree.” Ostrander inquired if protected
tree status was revoked on any of the trees on the plat. Ender replied that only 3 trees of 6 inch
caliper had their tree protection status revoked; the remaining were retained as protected trees.
Cooper stated that that the amended preliminary plat was approved by the Planning & Zoning
Commission by at 5-1 vote and had been tabled at City Council to provide additional time for
review. Ender clarified that the amended preliminary plat was not the appeal being considered
and did not impact the trees that were removed without approval.
Van Zomeren questioned the tree count of 174 caliper inches and the tree distribution. Cooper
responded 174 caliper inches is 87 trees; divided three 2inch caliper trees per lot. Ender stated
that the tree distribution would be determined by a replacement remediation plan approved by City
Council.
Van Zomeren clarified that based on the staff report 318 caliper inches would need to be
replaced. Ender affirmed and explained that if the caliper of the trees were higher than count of
trees that would need to be replaced would decrease; however, the larger caliper trees have a
lower survival rate. Cooper noted the cost estimates for the tree replacement. 174 caliper inches
of trees would cost $25,000 and 318 caliper inches of trees would cost $50,000.
Weggen stated that he believes that the decision of staff should be affirmed. He stated that he
has no provision to determine if the preliminary tree removal plan was erroneous. Peterson stated
that there was not specific information provided as to how many trees were there initially.
Ostrander compared the tree removal plan error to pouring foundation outside of the building
envelope, stating that the foundation would still need to be moved.
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Van Zomeren continued with her initial line of questioning; asking why there was a disconnect
between the approval to remove only 3 trees and the clear cutting that occurred. When the
retention pond was designed what consideration was made for the existing trees? She stated that
the property owners adjacent to the subject property have the right to expect that the preliminary
plat would be implemented as proposed. She inquired if the planting schedule was throughout the
development and if it was the intention of the applicant to screen the north property line? She
does not like to speculate that 40% of the trees removed were ash trees. She understands that an
error was made however; she believes it’s important to enforce the ordinance. Walker-King stated
that the she has dealt with the adjacent property owners moving the property pins throughout the
years. She noted that Evans concrete driveway is on her property. She indicated that they
proposed to construct a fence to protect Evans property from the bike trail. She has encountered
nuisance with the neighbor to the east has moving the stake flagging.
Ostrander made the following motion, which was seconded by Peterson:
The Board of Adjustment hereby wholly affirms the determination of the Enforcement Officer that
unauthorized removal of trees did occur on Lot 5 Rittger’s Acres in violation of Section 145.24 of
the Code of Ordinances of the City of Johnston, Iowa, 2007, subject to the following findings:
1. Capitol City Development, LLC is the owner of property located at the corner of NW 64th
Place and NW 51st Street, legally described as: Lot 5 Rittger’s Acres
2. An agent acting on behalf of Capitol City Development, LLC has appealed the
determination of the Enforcement Officer that unauthorized removal of trees occurred on
the subject property.
3. Affirmation of the Enforcement Officer’s determination requires the applicant replace 318
caliper inches of trees as outlined by Section 145.24 of the Code of Ordinances of the City
of Johnston, Iowa, 2007.
4. The Board’s resolution affirming the Enforcement Officer’s determination shall be recorded
with the Polk County Recorder’s Office to provide notice of this action.

Roll Call Vote:
Wanderscheid

Van Zomeren

Weggen

Peterson

X

X

X

Aye
Nay
Abstain

Cleveland

5. Other Business.
6. Adjournment.
Meeting Adjourned at 7:20 p.m.

__________________________
Presiding Officer
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_________________________
Secretary

Hupfer

Ostrander
X

Board of Adjustment

COMMUNITY DEVELOPMENT DEPARTMENT
February 16, 2017 Meeting

BOA Case No. 17-02 Variance request to side yard setback requirement at 8540 NW Beaver
Drive.
APPLICANT/OWNER:

Jerry Towers
8540 NW Beaver Drive
Johnston, IA, 50131

BOARD OF
ADJUSTMENT
AUTHORITY:

Section 166.16 B. (Powers and Duties) states: “The Board of Adjustment
has the power to grant a variance upon making the following findings:
B.

Property owner demonstrates that their property has exceptional
narrowness, shallowness, shape, or exceptional topographical
conditions or other extraordinary or exceptional site conditions,
and where the above conditions are not the result of actions of
the property owner, the strict application of the terms of this
ordinance actually prohibit the use of their property in a manner
reasonably similar to that of other property in the same district,
and where the Board is satisfied that a literal enforcement of the
provisions of this ordinance would result in unnecessary
hardship, provided that all variations granted under this clause
shall be in harmony with the general purpose and intent of this
ordinance.”

APPLICANTS
REQUEST:

The applicant is requesting a setback variance to the north side of the
property of up to 4’ feet for the installation of an additional garage stall.

APPLICABLE
ORDINANCE
PROVISION:

Chapter 167.04 stipulates setback requirements for properties in the R1(100) zoning district and mandates a 10’/21’ sideyard setback (10’
minimum and 21’ both sides combined.

APPLICANTS
RATIONALE:

The applicant seeks to add a third garage stall to the existing attached
garage. The applicant cites unique topographical conditions as a
contributing factor to the original positioning of the home on the lot, and
therefore, need for a variance. See attached application for variance for
more information.

ORDINANCE
QUESTIONS:

The Board is required to make the following findings (in bold), discussion
has been provided by staff following each finding:
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Does the site have exceptional narrowness, shallowness, shape,
exceptional topographical conditions or other extraordinary or
exceptional site conditions?
The applicant states there is significant topography that contributed to
placement of the house closer to the north property line than might
otherwise have been necessary, contributing to need for a variance in order
to add a third stall. The existing home location was chosen to avoid the
flow of surface water and was also dependent on location of the septic
system. Percolation specifications governed placement of the septic
system, which in turn governed location of the home on the lot.
Are the conditions requiring the variance, the result of actions of the
property owner?
The conditions which guided placement of the house are the result of
existing topography and soil conditions.
Does the strict application of the terms of this ordinance actually
prohibit the use of the property in a manner reasonably similar to that
of other property in the same district?
It does not appear that the ordinance prohibits reasonable single-family
residential use of the property, as it has been used thusly since 1992.
ADJACENT OWNER
COMMENTS:

Notice was sent to all properties within 320 feet of this site. Staff has
received no comments from neighbors as of the writing of this staff report.

RECOMMENDATION: In the opinion of staff, this request meets some, but not all, of the factors
for granting a variance. Specifically, the board is charged with finding that
a strict application of the ordinance prohibits use of the property in a
manner similar to that of others in the district. It does not appear that the
ordinance prohibits reasonable single-family residential use of the property
as it has been used thusly since 1992. Staff recommends the board deny
the variance and provides suggested findings below:
FINDINGS FOR
APPROVAL:

The Board of Adjustment hereby denies a variance to the side yard
setback requirements found in chapter 167.04 of the City of Johnston
Code of Ordinances having made the following findings:
1. Jerry Towers is the legal owner of property located at 8540 NW
Beaver Drive, Johnston, IA.
2. The applicant submitted an application for a variance to chapter
167.04 of the City of Johnston Code of Ordinances which mandates
a 10’ minimum sideyard setback with 21’ combined side yards.
3. The nature of the variance is to allow a 4’ variance to the requisite
10’ side yard setback.
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4. The property at 8540 NW Beaver Drive does exhibit exceptional
topographical conditions which dictated septic placement on the
lot, in turn affecting the position of the home, all factors which
have created need for a variance.
5. The conditions requiring a variance are not self-inflicted.
6. A strict application of the terms of the Zoning Ordinance does not
prohibit the use of their property in a manner reasonably similar to
that of other properties in the same district as the code does not
prohibit continued single-family residential use of the property in
question.
7. The Board is satisfied that a literal enforcement of the provisions of
this ordinance would not result in an unnecessary hardship for the
applicant.
Attachments:
Application for Variance
Vicinity Map
Chapter 167.04 of the Zoning ordinance
Notice of Variance and Mailing List
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Prepared by and return to: Aaron Wolfe, City of Johnston, P.O. Box 410, Johnston, IA 50131
727-7766
CITY OF JOHNSTON, IOWA;
BOARD OF ADJUSTMENT RESOLUTION
IN THE MATTER OF

(
)
(

BOA Case # 17-02; 8540 NW
Beaver Drive, Johnston, IA

DATE OF ACTION:

City of Johnston
6221 Merle Hay Road

February 16, 2017

BOARD MEMBERS PRESENT:
APPELLANTS REPRESENTATIVE:
CITY REPRESENTED BY: Aaron Wolfe
Now on the date cited, the Board of Adjustment convened in open public session at 6:30 P.M.
The appellant, board and city were represented as noted. Under the provisions of Chapter 166.32
of the Johnston Municipal Code and of Chapter 414 of the Code of Iowa, the Board reaches the
following conclusions:
MOTION BY:

SECONDED:

MOTION: The Board of Adjustment hereby denies a variance to the side yard setback
requirements found in chapter 167.04 of the City of Johnston Code of Ordinances having
made the following findings:
FINDINGS:
1. Jerry Towers is the legal owner of property located at 8540 NW Beaver Drive, Johnston,
IA.
2. The applicant submitted an application for a variance to chapter 167.04 of the City of
Johnston Code of Ordinances which mandates a 10’ minimum sideyard setback with 21’
combined side yards.
3. The nature of the variance is to allow a 4’ variance to the requisite 10’ side yard setback.
4. The property at 8540 NW Beaver Drive does exhibit exceptional topographical
conditions which dictated septic placement on the lot, in turn affecting the position of the
home, all factors which have created need for a variance.
5. The conditions requiring a variance are not self-inflicted.
H:\Community Development\BOA\2017 BOA\BOA 17-02; 8540 NW Beaver Drive Variance for Side Yard Setback
Page 4 of 5

6. A strict application of the terms of the Zoning Ordinance does not prohibit the use of
their property in a manner reasonably similar to that of other properties in the same
district as the code does not prohibit continued single-family residential use of the
property in question.
7. The Board is satisfied that a literal enforcement of the provisions of this ordinance would
not result in an unnecessary hardship for the applicant.

BOARD MEMBERS IN FAVOR:
BOARD MEMBERS OPPOSED:

DATE OF FILING (ON OR AFTER): March 16, 2017

BOARD OF ADJUSTMENT:

ATTEST:

Lindsay Wanderscheid
Acting Chair

David Wilwerding
Zoning Administrator
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Zoning and Subdivision Regulations

ZONING AND SUBDIVISION REGULATIONS
CHAPTER 167 ZONING DISTRICT REGULATIONS: RESIDENTIAL, AGRICULTURAL
AND CONSERVATION DISTRICTS
167.04 SETBACK, BULK AND DENSITY REGULATIONS.
The requirements as set forth in Table 167.04 shall be observed in the Agriculture, Conserva៓�on and Residen៓�al Districts.
Table 167.04
Setback, Bulk and Density Standards by District
Maximum
DU/AC

Maximum
Building
Height
(in feet)

0.033
0.046
0.33
0.875
1.97
2.60
3.44
4.35

none
none
35
35
35
35
35
35

30 ac.
80,000
3 ac.
40,000
15,000
12,500
9,500
7,500

5.4

35

7.0
7.0

35
35

Minimum Lot Minimum Lot
Area
Width
(square feet)
(feet)

Minimum Setback
(in feet)
Front

Side/Sum

Rear

660
200
225
150
100
87
75
60

75
50
50
40
40
35
35
30

50/100
50/100
15/35
12/30
10/21
9/19
8/17
7/15

75
50
50
50
40
35
35
35

16,000

100

35

10/20

35

12,500
12,500

100
100

30
50

10/20
10/20

35
35

80,000
80,000
200,000

200
200
200

50
50
50

35/70
35/70
35/70

50
50
50

Single family detached
A‐R Agriculture Reserve
CD Conserva៓�on District
R‐E
R‐1(150)
R‐1(100)
R‐1(90)
R‐1(75)
R‐1(60), R‐2

Single‐family bi‐aៗ�ached
R‐1(75) (with special use
permit)
R‐2
R‐3, R‐4

Townhouses, Condominiums, Mul៓�ple Unit Dwellings*
R‐3
R‐4
R‐5

8.0
16.0
16.0

35
50
50

Other Uses*
Mobile Home Park
8.0
50
200,000
50
50
35/70
50
Day Care Center
NA
35
40,000
200
50
25/50
50
Other Special Uses
NA
35
80,000
175
50
25/50
50
Nursing, Convalescent or
16 DU or 32
50
80,000
200
50
25/50
50
Assisted Living
beds
* The bulk requirements are applicable to the development site. For mul៓�ple structures on a site, refer to the requirements in Sec៓�on 167.05.
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